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Justice Oliver Wendell Holmes demonstrated his juridical insight
when, in his dissent in Northern Securities Co. v. United States,1
he declared that "[gireat cases like hard cases make bad law."
There was, of course, no way Justice Holmes could have anticipated
the tortuous development of law regarding the use of force or its
application to the Arab-Israeli conflict. Anxiety and bitterness all
too often follow from the legal implications rendered by this sensi-
tive world issue. Much of the world's concern in the seemingly con-
tinuous turmoil arises from the lack of agreement by regional states
as to the disposition of certain territories presently occupied by
Israel as the result of armed conflict. Although much attention has
been given to the legality of continued Israeli occupation of, and the
establishment of sovereignty over, Syrian, Jordanian, and Egyptian
territories,2 the applicability of uti possidetis has not been overly
discussed. This principle is considered outdated because it conflicts
with the current trend in international law of refusing to recognize
acquisition of territory by force or aggression. It is suggested, how-
* Research for this article was made possible by a grant from the Catawba College Faculty
Development Fund. The views expressed are solely those of the author.
** Ph.D., The American University, School of Internatioal Service (1973). Associate Pro-
fessor of Political Science, Catawba College.
1. 193 U.S. 197, 400 (1904) (Holmes, J., dissenting).
2. Compare Goodhart, International Law Relating to Occupied Territory, 87 L.Q. Rv.
293 (1971) with Bowett, International Law Relating to Occupied Territory: A Rejoinder, 87
L.Q. Rav. 473 (1971), Akehurst, International Law Relating to Occupied Territory, 88 L.Q.
REv. 24 (1972), and Sagay, International Law Relating to Occupied Territory: Can Territory
be Acquired by Military Conquest Under Modern International Law?, 28 Rzvus EYrzam
DE DRorr INTmNATIONAL 56 (1972). See also Blum, The Missing Reversioner:.Reflections on
the Status of Judea and Samaria, 3 IsRAL L. Rav. 279 (1968) [hereinafter cited as Blum];
Levine, The Status of Sovereignty in East Jerusalem and the West Bank, 5 N.Y.U.J. IT'L
L. & POL. 485 (1972); Gerson, Trustee-Occupant: The Legal Status of Israel's Presence in the
West Bank, 14 HARV. INT'L L.J. 1 (1973) [hereinafter cited as Gerson]; Van Dusen, Jerusa-
lem, The Occupied Territories, and the Refugees, in MAJOR MmDIZ EASMN PROBLEMS IN
INTERNATIONAL LAw 42-53 (M. Khadduri ed. 1972); Cummings, Oil Resources in Occupied
Arab Territories Under the Law of Belligerent Occupation, 9 J. INT'L L. & EcoN. 533 (1974).
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ever, that the legal principle of uti possidetis should be employed
to bring about a peaceful settlement of the dispute.
UTI POSSIDETIS AND ITS DEVELOPMENT
The doctrine of uti possidetis originated in the Roman law reme-
dies for recovery of lost property, primarily immovables.3 The
Interdictum uti possidetis was set forth in Hadrian's Edict as: "Uti
nunc eas aedes, quibus de agitur, nec vi clam nec precario alter ab
altero possidetus, quo minus ita possideatis, vic fieri veto."4 In mod-
ern usage, the doctrine has been described by Sir Gerald Fitzmaur-
ice as:
the immediate governing factor at the end of a war [which] is
the status quo, the positions which the respective belligerents
have by that date taken up or occupy. From this it follows that
a belligerent in occupation of the enemy country or part of it
at the close of hostilities, or enemy colonial or overseas terri-
tory, would, in the absence of any provision to the contrary in
the peace treaty, be entitled to remain there.5
Early diplomatic expressions of the doctrine are found in various
treaties: Article III of the Treaty of MfInster (1648),' Articles IV and
VI of the Treaty of Breda (1667),' Articles III and IV of the Treaty
of Aix-la-Chapelle (1668),1 the Treaty of the Hague (1669),' and
Article II of the Treaty of Gulistan (1813)."° It was customary diplo-
3. Stone points out that unless a peace treaty specified otherwise, uti possidetis applied
to both movables and immovables. J. SToNx, LEGAL CoNTRoLs OF INTERNATIONAL LAw 641
(1959). See also The Schoone Sophie, 6 Rob. Adm. 138, 165 Eng. Rep. 878 (1805).
4. F. ScHuaz, CLAssicAL RoMAN LAw 448 (1951). The earliest application appears to have
been in 114 B.C., dealing with a boundary dispute in Crete between the towns of Hierapytna
and Itanus. Cary, A Roman Arbitration of the Second Century B.C., 16 J. ROMAN STUDIES
194 (1926).
5. Fitzmaurice, The Juridical Clauses of the Peace Treaties, 73 RECUEIL DES CouRS 279
(II, 1948). Fitzmaurice goes on to qualify his definition by noting the requirement of formal
annexation of the territory so that the conqueror does not remain as a military occupant. Id.
at 279 n.1.
6. 1 THE CONSOLIDATED TREATY Szmrus 3 (C. Parry ed. 1969) (in Latin) (treaty between
Spain and the Low Countries).
7. 10 Id. 235 (in Latin), 251 (in English) (treaty between England, France, the States
General, and Denmark).
8. 11 Id. 16 (in Latin) (treaty between France and Spain).
9. 11 Id. 189 (in Latin) (treaty between Portugal and Holland).
10. 62 Id. 436 (in French) (treaty between Russia and Persia).
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matic practice to handle the post-war disposition of territory by
cession, annexation, or other stipulated method;" if, however, a
treaty did not mention the territorial situation, it was accepted that
the status quo post bellum applied. 2 The vanquished nation could
reestablish sovereignty over lost territory only through treaty nego-
tiations. The widest recognition of uti possidetis occurred in resolv-
ing boundary disputes among the Latin American republics in the
first half of the nineteenth century. The controversies originated in
the Papal Bulls Inter Caetera and Dudum siquidum issued by Pope
Alexander VI in 1493 and 1494. The first demarcated the discovered
world along an imaginary line running north to south 370 leagues
west of the Cape Verde Islands. All territory to the west of the line
was given to Spain, while territory to the east was given to Portu-
gal.'3 The second bull expanded upon this earlier declaration, cover-
ing all islands and mainlands which were to be discovered later.
This line was eventually discarded and the principle of uti
possidetis was recognized by the signing of the Treaty of Tordesillas
(1750)." The independence of the Latin American republics pro-
voked serious consideration over the demarcation of boundaries,
first in South America and soon after in Central America. There was
no documentary evidence indicating that the newly created repub-
lics should follow the Spanish colonial administrative divisions. The
doctrine of uti possidetis of 18101s thus became the manner of adju-
dicating boundary disputes and was formally recognized as such at
the Congress of Lima in 1848.'6
This widespread use of the doctrine in Latin America led some
jurists to regard its application and interpretation as essentially an
American hemisphere contribution of international law. Neverthe-
11. For a list of applicable treaties and referenced articles, see C. PHIuLwSON, TEnMNATION
or WA Am TRAnES OF PEACE 223-27 (1916).
12. The opinion that sovereignty may be acquired by the conqueror over newly acquired
territory only through cession by a treaty of peace is found in Cremidi v. Powell, The
Gerasimo, 11 Moore P.C. 88, 105 (1957). But see Thirty Hogsheads of Sugar v. Boyle, 13 U.S.
(9 Cranch) 191 (1815) (Marshall, C.J.).
13. Bourne, The Demarcation Line of Pope Alexander, VI, in EssAYs IN HISmcAL
CITIImSM 193 (1901).
14. 39 THE CONSOUDATED TREATY Smms 459 (C. Parry ed. 1969) (in Spanish).
15. For a discussion of the development of the doctrine of the uti possidetis of 1810 in
Latin America, see G. IamDm BouNnAmEs, PossEssIoNs, AND CoNFucrs IN SouTH AMRICA,
Appendix B, 321-29 (1938); 1 C, HYDE, 1NTrNATIONAL LAw 498-510 (2d rev. ed. 1947).
16. Alvarez, Latin America and International Law, 3 AM. J. INT'L L. 269, 290 (1909). For
a contemporary discussion of a Latin American application of uti possidetis, see St. John,
The Boundary Dispute Between Peru and Ecuador, 71 AM. J. INT'L L. 322 (1977).
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less, uti possidetis seems to have been employed in the contempo-
rary regional policies of Africa, as a basis for settlement of border
disputes. 7 Among modern scholars, however, the doctrine has been
appealed to sparingly; Gerson, for example, claims it is simply no
longer acceptable. 8 Berman, on the other hand, has applied it to
Jerusalem,"9 and Benkler to the West Bank. 20
THE USE OF FORCE IN WORLD POLrIcs
Since the creation of the United Nations, a trend has developed
in positive international law to build a world community based
upon peaceful relations; this requires outlawing the acquisition of
land through the use of force, or at least a policy based on the legal
maxim ex iniuria non oritur. Perhaps because of the bono intendo
of writers and policy makers who support this trend, uti possidetis
has fallen into a legal abyss. Nevertheless, as the Soviet jurist Tun-
kin has pointed out, disuse of a legal principle is not always a cogent
argument for abandoning it.2"
Textbook writers are not in complete agreement as to the modes
of acquiring territory. Brierly2 and Briggsn both note five methods
of territorial acquisition, though they are not the same, and von
Glahn" lists seven. The classical notion of acquisition of territory by
conquest is interpreted by contemporary writers to be "the acquisi-
tion of the territory of an enemy by its complete and final subjuga-
tion and a declaration of the conquering state's intention to annex
17. Resolution AGH/RES. 16(l) passed at the First Ordinary Session of the OAU's Assem-
bly of Heads of State and Government, in Cairo, United Arab Republic, in 1964, stated inter
alia that "[clonsidering further that the borders of African States, on the day of their
independence, constitute a tangible reality . . .[the OAU] solemnly declares that all Mem-
ber States pledge themselves to respect the borders existing on their achievement of national
independence." OAU, AsszmLY OF HEADS OF STATE AN GovERamqrr, RESOLUTIONS AND DEc-
LARATIONS Ow ORDINARY AND EXTRAORDINARY SESSIONs 31-32. Touval notes, however, that Afri-
can colonial-administrative boundaries were far more precise than in Latin America. Touval,
The Organization of African Unity and African Border, 21 INT'L ORGANIZATION 122-24 (1967).
18. Gerson, supra note 2, at 1 n.6, 16.
19. Berman, Recrudescence of the 'Bellum Justum et pium' Controversy and Israel's
Reunification of Jerusalem, 7 INT'L PROSLEMS 29, 31 (1969).
20. Benkler, The Jordanian-Israeli War 1967: Some of the International Legal Problems,
10 INT'L PRoBLEms 26-27 (1971) (in Hebrew). But see Gerson, supra note 2, at 7-9 (the Jorda-
nian position).
21. Tunkin, Co-existence and International Law, 95 RECUEIL DES CouRs 1 (I, 1958).
22. J. BPJRPLY, THE LAW Ow NATIONS 250 (6th ed. 1963) [hereinafter cited as BmaiLv]. -.
23. H. BRIoos, THE LAW OF NATIONS 250 (2d ed. 1952).
24. VON GLAHN, LAW AMONG NATIONS 273 (3d ed. 1976).
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it."" In addition to the conquest of the territory, thereby establish-
ing ex facto ius oritur, the territory occupied must be formally ceded
or annexed to obtain title.26 Some writers condemn the acquisition
of territory by conquest because they abhor the aggressive use of
violence and regard it as an unlawful means to acquire title. But
before condemning aggressive behavior by a state, one must distin-
guish between animus belligerandi and animus occupandi on the
one hand, and the right of self-defense on the other. Schwebel makes
the distinction between "aggressive conquest" and "defensive con-
quest." This distinction, albeit hazy and complicated, is necessary
to the polyglot international legal order; it is in effect a compromise.
Professor Bull, in theorizing on a similar situation, maintains:
The state which at least alleges a just cause, even where belief
in the existence of a just cause has played no part in its deci-
sion, offers less of a threat to international order than one that
does not. The state which alleges a just cause, even one it does
not believe in, is at least acknowledging that it owes other
states an explanation of its conduct in terms of rules that they
accept.28
The prohibition on the use of force in international relations,
while it has recently received much attention, has been developing
throughout this century. At the Second Hague Peace Conference,
the use of force to redress a claim was the subject of the 1907 Porter
Proposition prohibiting force in the collection of debts.29 This was
followed by the concept of "no fruits of aggression" which originated
with American Secretary of State Stimpson. Stimpson enunciated
a doctrine which was to take his nameM0 directed against Japan's
25. BmERLY, supra note 22, at 171.
26. L. OPPENHEM, INTERNATIONAL LAw 566-67 (Sth ed. Lauterpacht, 1955); L. HACKWORTH,
DIGEST OF INTERNATIONAL LAW (1940). Kunz notes that it is in this manner that the conqueror
legitimizes a fait accompli. J. KuNz, THE CHANGING LAW OF NATIONS 266 (1968).
27. Schwebel, What Weight to Conquest?, 64 AM. J. INT'L L. 344, 345 (1970).
28. H. BuLL, THE AsNjcmcAL SocIETY: A STUDY OF ORm IN WOLD PoLrcs 45 (1977).
29. 36 Stat. 2241 (1907), 2 W. Malloy, Treaties 2248. See also E. BoacHAD, THE DIPLo-
MATIC PROTECTION OF CrnzsNs ABROAD OR THE LAW OF INTERNATIONAL CLIMS 318-29 (1915).
This principle is partially the result of the Drago Doctrine. 1903 U.S. FOREIGN RELATIONS 4;
Drago, State Loans in Their Relation to International Policy, 1 AM. J. INT'L L. 692 (1907).
30. 1 U.S. FOREIGN RELATIONS, JAPAN, 1931-1941, at 76. See also R. LANGER, SEiZURE OF
TERRITORY: THE STIMPSON DOCTRINE AND RELATED PRINCIPLES IN LEGAL THEORY AND DIPLOMATIC
PRACTICE (1947); Briggs, Non-Recognition of Title by Conquest and Limitation on the
Doctrine, Proceedings, 36 AM. J. INT'L L. 72-82, 82-99 (1940); Wright, The Legal Foundations
of the Stimpson Doctrine, 8 PACIFIC AFAMS 439 (1933).
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occupation of Manchuria in 1931, viewing the occupation as a viola-
tion of Japan's obligation under the Kellogg-Briand Pact. 3' The
League of Nations accepted the Stimpson Doctrine and held that
Japan's occupation violated Article 10 of the League's Covenant. 3
A series of Pan-American agreements followed, 33 eventuating in the
passage of the United Nations Charter and its Article 2(4). 31 With
this Article as the background, the delegates to the 1969 Vienna
Convention on the Law of Treaties articulated a similar view in
Article 52: "A treaty is void if its conclusion has been procured by
the threat or use of force in violation of the principle of international
law embodied in the Charter of the United Nations."
In addition to addressing the use of "force," the Convention spoke
to the issue of "aggression" in formulating Article 75: "The provi-
sions of the present Convention are without prejudice to any obliga-
tion in relation to a treaty which may arise from an aggressor State
in consequence of measures taken in conformity with the Charter of
the United Nations with reference to that State's aggression."3 Fi-
nally, in 1974, the United Nations agreed on a formal definition of
31. Formally known as a "General Treaty for Renunciation of War as an Instrument of
National Policy of August 27, 1928," 46 Stat. 2343, T.S. No. 797, 2 Bevans 732, 94 L.NT.S.
59 (1929).
32. LEAGuE OF NATIONS 0. J., Spec. Supp.' 101, at 87-88 (1932).
33. Recommendation at the 1st International Conference of American States, Washing-
ton, D.C., April 18, 1890, INTERNATIONAL CONFRENCE OF AMEmucAN STATES, 1889-1928, at 44
(1931); the Habana Resolution at the 6th International Conference of American States,
REPORT Or THE DELEGATES OF TmE UNITED STATES OF AMERICA TO THE SIXTH INTERNATIONAL
CONFERENCE Or AMERIcAN STATES, held at Habana, Cuba, Jan. 16 to Feb. 20, 1928, at 76, 320;
The Saavedra Lamas Pact (the Anti-War Treaty of Non-Aggression and Conciliation signed
at Rio De Janeiro, Oct. 10, 1933), U.S.T.S. 906; 49 Stat. 3363; Article 11 of the Convention
on Rights and Duties of States signed in 1933 at Montevideo, U.N.T.S. 881, 49 Stat. 3097;
Resolution 27 of the Buenos Aires Declaration of 1936; REPORT OF THE DELEGATION OF THE
UNITED STATES OF AMERICA TO THE IrER-AMmECAN CNFERENCE FOR THE MAINTENANCE OF
PEACE 227, 228 (1936); Resolution 26 of the Lima Declaration of 1938, REPORT OF THE DELEGA-
TION OF THE UNITED STATES OF AMERICA TO THE 8TH INTERNATIONAL CONFERENCE OF AMERICAN
STATES 132, 133 (1938); Act of Chapultepec, 1945 (Resolution 8), "Reciprocal Assistance and
American Solidarity," FINAL ACT OF THE INTER-AM.PIcAN CONFERENCE ON PROsLEMS OF WAR
AND PEA E, MEXICO Crr,, FzB.-MAR. 1945, at 40 (1945); Resolution 11, the "Declaration of
Mexico," Id. 49; the Rio Treaty of 1947, 62 Stat. 1699, 1700-01, T.I.A.S. No. 1838, at 21
U.N.T.S. 77, 95-99; Article 17, CHARTER OF THE ORGANIZATION OF AMERICAN STATES (the
"Bogata Charter"), U.S.T.S. 2361, 2 U.S.T. 2394, 2418, 2420, 119 U.N.T.S. (1948).
34. Reaffirmed in G.A. Res. 2734, 25 U.N. GAOR, Supp. (No. 28) 22, U.N. Doc. A/8028
(1970). A correlate to the sanction against the use of force is probably the necessity to resolve
conflicts pacifically. See, e.g., Murphy, The Obligation of States to Settle Disputes by Peace-
ful Means, 14 VA. J. INT'L L. 57 (1973).




"aggression" in General Assembly Resolution 3314,17 an agreement
which was not without a number of "loopholes." '
The United Nations Charter's Article 2(4) has been a touchstone
for debate, especially when juxtaposed with its Article 51, an article
which accepts the use of force as sometimes necessary to protect the
territorial integrity and sovereignty of a state. The generally recog-
nized interpretation of Article 51 has been qualified, however, by
the views of what now constitutes a majority voting bloc in the
General Assembly; actions are more frequently labeled "aggression"
although the new interpretation is applied neither equally nor uni-
versally. 9 Legalists in socialist countries have made it almost a
fetish to decry the use of force.". Furthermore, their reference to
37. 29 U.N. GAOR, Supp. (No. 31) 142, U.N. Doc. A/9631 (1974).
38. Stone, Hopes and Loopholes in the 1974 Definition of Aggression 71 AM. J. INT'L L.
224 (1977). The definition of "aggression" was sought early in United Nations deliberations.
For example, see Report of the Secretary-General, Oct. 3, 1952, on the Question of Defining
Aggression, Criteria Applied When a Conflict Has Been Accompanied by the Use of Forces §
8, para. 96, 7 U.N. GAOR, Annexes (Agenda Item 54) 17, 36-38, U.N. Doc. A/2211 (1952),
and the Report of the 1956 Special Committee on the Question of Defining Aggression, 12
U.N. GAOR Supp. 16, U.N. Doc. A/3574 (1957). For a collection of sources, see 5 M. WHITE-
MAN, DIGEST OF INTERNATIONAL LAW 719-874 (1965).
39. The Committee refused to include economic and political coercion in the forms of
force in Article 2(4). L. GOODRICH & E. HAmBRo, THE CHARTER OF THE UNITED NATIONS:
COMMENTARY AND DOcvmEixNTs 49 (1969). Brownlie states that Article 2(4) goes beyond armed
force, but it cannot be stated that it refers to economic coercion. I. BROWNLIE, INTERNATIONAL
LAW AND THE USE OF FORCE BY STATES 362 (1963). Waldock argues that, given the intent and
meaning of the Preamble to the United Nations Charter, force refers to physical armed force.
Waldock, The Regulation of the Use of Force by Individual States in International Law, 81
RECUEIL DES Couns 455 (lt, 1952); Feinberg, The Question of Defining "Armed Attack, " in
MELANGES EN L'HoNNEa DR GILBERT GwzL 257-73 (1961); Parry, Defining Economic Coercion
in International Law, 12 TXAs INT'L L.J. 1 (1977); Bowett, International Law and Economic
Coercion, 16 VA. J. INT'L L. 245 (1976); Brosche, The Arab Oil Embargo and United States
Pressure Against Chile: Economic and Political Coercion and the Charter of the United
Nations, 7 CAsE W. REs. J. INT'L L. 3 (1974); Comment The Use of Nonviolent Coercion: A
Study in Legality Under Article 2(4) of the Charter of the United Nations, 122 U. PA. L. REv.
983 (1974); Editorial Comment, International Law and Economic Coercion: "Force'] the Oil
Weapon and Effects Upon Prices, 3 YALE STuSIa IN WORLD Pumic ORDER 213 (1976). Within
the United Nations, measures forbidding economic coercion are also in evidence. See, e.g.,
G.A. Res. 2131, 20 U.N. GAOR, Supp. (No. 14) 11, U.N. Doc. A/6014 (1965); G.A. Res. 2993,
27 U.N. GAOR, Supp. (No. 30) 20, U.N. Doc. A/9730 (1972); UNCTAD Res. 46 (111), UNC-
TAD Proceedings, Third Session, U.N. Doc. TD/180, Vol. 1 at 59 (1972).
40. Obradovic, Prohibition of the Threat or Use of Force, in PRNCWLES OF INTERNATIONAL
LAW CONCERNiNG FRIENDLY RELATIONS AND COOeATION 51-128 (M. Shaovic ed.1972); Diano-
conu, Iliescu, Negrea, & Pucuretu, Renunciation to the Use and Threat of Force-A Funda-
mental Principle of International Law, REvuE ROMAINE D'ETuDES INTERNATIONAL J75 (1973);
Zourek, La Dffinition de L'aggression et le Droit international-Developments r~cents de Ia
question, 92 RECUEIL DES Cours 834 (II, 1957).
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force is far more inclusive than simply the employment of the mili-
tary, as held by western jurists, and includes all forms of "pressure,"
whether economic or political." However, the socialist view on the
use of force maintains that the "[r]enunciation of the use or threat
of force does not impair the right of peoples, including the oppressed
colonial countries, to fight against aggression and for the elimina-
tion of its consequences, for their legitimate interests with all the
means at their disposal." 2 The question is further obfuscated by
several General Assembly resolutions which, ironically, condemn
the use of force by incumbent governments against colonial entities
which have achieved independence and membership in the United
Nations. This asymmetrical application and interpretation has had
an impact upon the commensurate norms and values as expounded
in international forums. 3 Nevertheless, the justification appears to
41. Blischchenko, The Use of Force in International Relations and the Role of Prohibition
of Certain Weapons, in CURR PROBEMS OF INTERNATIONAL LAW: ESSAYS ON U.N. LAW AND
ON THE LAW OF ARMED CoNnTtIC 172 (A. Cassese ed. 1975). See also Toman, La Conception
sovietique de Guerres de liberation nationale, in id. 355. For a general framework, see Ron-
zitti, Wars of National Liberation-A Legal Definition, 1 ITAL Y.B. INT'L L. 192 (1975).
42. G.A. Res. 2105, 20 U.N. GAOR, Supp. (No. 14) 3, U.N. Doc. A/6014 (1966); G.A. Res.
2189, 21 U.N. GAOR, Supp. (No. 16) 5, U.N. Doc. A/6316 (1967); G.A. Res. 2270, 22 U.N.
GAOR, Supp. (No. 16) 46, U.N. Doc. A/6716 (1968); G.A. Res. 2326, 21 U.N. GAOR, Supp.
(No. 16) 76, U.N. Doc. A/6316 (1967); G.A. Res. 2395, 23 U.N. GAOR, Supp. (No. 18) 59,
U.N. Doc. A/7218 (1969); G.A. Res. 2446, 23 U.N. GAOR, Supp. (No. 18) 51, U.N. Doc.
A/7218 (1969); G.A. Res. 2465, 23 U.N. GAOR, Supp. (No. 18) 4 (1969), U.N. Doc. A/7218
(1969); G.A. Res. 2547A, 24 U.N. GAOR, Supp. (No. 30) 55, U.N. Doc. A/7630 (1970); G.A.
Res. 2548, 24 U.N. GAOR, Supp. (No. 30) 5, U.N. Doc. A/7630 (1970); G.A. Res. 2597, 24
U.N. GAOR, Supp. (No. 30) 62, U.N. Doc. A/7630 (1970); G.A. Res. 2621, 25 U.N. GAOR,
Supp. (No. 20) 1, U.N. Doc. A/8028 (1971); G.A. Res. 2674, 25 U.N. GAOR, Supp. (No. 20)
75, U.N. Doc. A/8028 (1971); G.A. Res. 2707, 25 U.N. GAOR, Supp. (No. 20) 97, U.N. Doc.
A/8028 (1971); G.A. Res. 2708, 25 U.N. GAOR, Supp. (No. 20) 7, U.N. Doc. A/8028 (1971);
G.A. Res. 2787, 26 U.N. GAOR, Supp. (No. 29) 82, U.N. Doc. A/8429 (1972); G.A. Res. 2795,
26 U.N. GAOR, Supp. (No. 29) 98, UN. Doc. A/8429 (1972); G.A. Res. 2852, 26 U.N. GAOR,
Supp. (No. 29) 90, U.N. Doc. A/8429 (1972); G.A. Res. 2874, 26 U.N. GAOR, Supp. (No. 29)
108, U.N. Doc. A/8429 (1972); G.A. Res. 2908, 27 U.N. GAOR, Supp. (No. 29) 108, U.N. Doc.
A/8429 (1972); G.A. Res. 2918, 27 U.N. GAOR, Supp. (No. 30) 75, U.N. Doc. A/8730 (1973);
G.A. Res. 2936, 27 U.N. GAOR, Supp. (No. 30), 5, U.N. Doc. A/8730 (1973); G.A. Res. 2955,
27 U.N. GAOR, Supp. (No. 30) 63, U.N. Doc. A/8730 (1973); G.A. Res. 3034,27 U.N. GAOR,
Supp. (No. 30) 119, U.N. Doc. A/8730 (1973); G.A. Res. 3103, 28 U.N. GAOR, Supp. (No.
30(I)) 142, U.N. Doc. A/9030 (1974); G.A. Res. 3166, 28 U.N. GAOR, Supp. (No. 30(I)) 146,
U.N. Doc. A/9030 (1974).
43. See Emerson, The New Higher Law of Anti-Colonialism, in THE RELEVANCE OF INTER-
NATIONAL LAW 203-30 (K. Deutsch & S. Hoffmann eds. 1971); J. SYATAUW, SOME NEWLY-
Es'rTALsHED AsIAN STATES AND THE DEVLOPMENT OF INTERNATIONAL LAW (1961); T. EUAS,
AFCA AND THE DEVmoPMENT OF INTRNATIONAL LAW (1972); Anad, Attitude of the Asian-
African States Toward Certain Problems of International Law, 15 INT'L L. & Comw. Q. 55
(1966). For a discussion of African state rationalization of the use of force for humanitarian
Uti Possidetis
be grounded less in any school of law than in blind loyalty to an
ideology.
Other developments in world politics, such as the changing notion
of power from its traditional meaning of force to the more recently
accepted definition focusing on the degree of economic self-
sufficiency, have led to further examination of the use of force."
Thus, sufficient ambiguity exists in these international legal princi-
ples on the use of force, to give pause to an outright condemnation
of Israeli occupation of Arab territory. 5 Furthermore, acquisition of
territory by conquest has been an accepted pattern of behavior in
the culture of the Middle East, and Islamic law accounts for such
practice with the notion of fai' or war booty, which includes the
territory of the conquered." Discussions during the United Nations'
partition resolution demonstrate this traditional thinking. Abd al-
Rahman Azzam Pasha, the then Secretary-General of the League of
Arab States, reportedly suggested to representatives of the Pales-
tinian Jewish community at the United Nations that "the claims of
the Jews should be established in the way history has dealt with all
such claims: by victory and defeat."' 7
Moreover, there is a serious question as to the legality of the prior
Arab occupation of certain territories now controlled by Israel. Al-
though it is generally assumed that the Sinai, the Gaza Strip, the
purposes, see Payne, Sub-Saharan Africa: The Right of Intervention in the Name of
Humanity, 2 GA. J. INT'L & Comp. L. 89 (1972).
44. Still other developments in world politics, such as the changing notion of power from
its traditional meaning of force made preponderant to a more recently accepted definition
focusing on the degree of economic self-sufficiency, have led to the examination of this
extrapolation of the meaning of force. The Arab oil boycott of 1973 had a devastating effect
upon the traditional notion of power qua military force. Although this situation, it can be
argued, was long in coming, i.e., the U.S. dollar began to fall in strength, as well as the Arab-
Israeli conflict.
45. The American jurist of Egyptian background, Bassiouni, has written that "a recog-
nized principle in international law [is] that annexing of a territory occupied by a military
force can have legal effects only if the state of war ends by the conclusion of a peace treaty."
Bassiouni, Some Legal Aspects of the Arab-Israeli Conflict, in THE ARAs-ISRAEu CONFRONTA-
TION OF JUNE 1967: AN ARAB PF SPErIvE 116 (1970). Admittedly taken out of con-
text-Bassiouni was arguing for Egypt's refusal to permit Israel to use the Suez Canal-the
observation applies to the West Bank as well because Jordan's sovereignty can only be based
upon its military conquest and subsequent annexation. It should be added that the facts as
to the legality of the manner of occupation of certain Arab territories are in greater dispute
than the reality of Israeli occupation. But in either case the question at hand deals with any
proposed transfer of sovereignty. At present the Israelis control certain parts of the Sinai, the
entire Gaza Strip, the West Bank, and the Golan Heights.
46. KORAN, LIX, 6-7.
47. J. KimCm, SEvEN FALLEN PILLARs 315 (1953).
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West Bank, and the Golan Heights were under legitimate sovereign
control of Egypt, Jordan, and Syria, these areas have been histori-
cally shuttlecocks with no real ties to any single state. A brief look




After the defeat of Mehmet Ali, a separate act to the Convention
of London, 184148 was signed as part of British diplomacy in the
Eastern Question. The Sublime Porte demarcated the Sinai by a
line running along what is now the Suez Canal and the northern
coastline until El Arish. Egypt gained sovereignty west of the line
while the Ottomans retained control over the areas to the east.4 In
1892, the Turkish Sultan took the initiative to issue a firman of
investiture, changing the nature of control over the Sinai from mere
possession to direct control. In subsequent diplomatic dealings be-
tween Britian and Turkey the frontiers of the Sinai were discussed,5"
with the question becoming a source of increasing irritation among
the two powers. Great Britian sought to break the deadlock in 1905
by dispatching troops to Aqaba to establish a military barracks. The
Turks reacted with a military occupation of the disputed area. They
then put forth a claim to a boundary line from El Arish to Suez to
Aqaba, a triangular portion of the peninsula. A compromise offer
was also made with a line to be drawn from El Arish to Ras Mo-
hammed, thus slicing the peninsula in half."
The following year, Britain issued an ultimatum to Turkey to
change the boundary, extending British territory from Rafah to Bir
Taba. Turkey complied with the British demand but qualified it
48. Convention for the Pacification of the Levant, in 29 PARLIAMENTARY PAPERS, 1841, at
691-93, 696-98, 700; Egypt No. 2, Correspondence Respecting the Turko-Egyptian Frontier
in the Sinai Peninsula, CMD 3006 (1906); U.S. DEP'T OF STATE, ISRA -UNrrE ARAB REPUIC
ARMISTICE LINE (International Boundary Study No. 47) (1965). See generally R. MINmrrz-
HAGEN, MIDDLE EAST DIA Y 1917-1956, at 17-19 (1959).
49. To the south of the Suez-Bir Taba line lay the Villayet of Hedjaz while to the north
and east was the Villayet of Damascas and the Mutasariflik of Jerusalem.
50. 5 DOCUMENTS ON BarrIsH FOREIGN POLICY, 1919-39, at 189-95 (1st ser., E.'Woodward &
R. Butler eds. 1952); R. STORRS, ORIENTATIONS 49 (1943); 2 J. SPENDER, LIFE OF CAMPBELL-
BANNERMAN 264-68.
51. Egypt No. 2, Correspondence Respecting the Turko-Egyptian Frontier in the Sinai
Peninsula, CMD 38 (1906).
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with a statement referring to an "administrative dividing line"
rather than a "boundary." The question of a boundary between
Egypt and Palestine was mooted by the dissolution of the Ottoman
Empire subsequent to World War I. It was then that Great Britain
was given a mandate over Palestine and was able to maintain de
facto occupation over Egypt. Throughout this period, however, the
Egyptian-Palestine boundary was never delimited. It was not until
1948, in the Egyptian-Israeli Armistice Agreement, that a boundary
was set.
The Gaza Strip
The Gaza area was a portion of the Ottoman Turkish Empire that
was placed under British administration in October, 1918. Subse-
quently, in 1947, the area was placed in the proposed Arab State by
the United Nations Partition Commission.
As a result of the hostilities of 1948 and the Egyptian-Israeli Ar-
mistice Agreement, Gaza came under the control of the Egyptians.
All authority was vested in the military office of the Egyptian
governor-general. His decisions were subject to ratification by a
Legislative Council, a group of leading citizens appointed by the
governor-general and completely dependent upon Egypt. The Strip
was used by the Egyptians to relocate Palestinian refugees who fled
the Palestinian combat zone for Egypt. Thus, Egypt could claim to
be providing assistance to the refugees and they would not be a
threat to the government in Cairo.52 The lack of Egyptian sincerity
towards the Palestinian Arab refugees and the lack of Egyptian
interest in maintaining the Strip was made clear by the agreement
between the Arab League and Egyptian officials during the truce
negotiations in 1949; the Egyptian representatives privately agreed
to give up the Strip to Israel if the latter assumed responsibility for
the refugees.
53
Egypt maintained the area under military administration until
1955. During this period, the Arab League was permitted to estab-
lish a Palestine government-in-exile headed by the ex-Mufti of Jeru-
salem, Al-Haj Amin al-Husayni. In 1955, Egypt passed "A Law
Concerning the Issue of a Fundamental Law for the Region Placed
52. See 6 FOREIGN RELATIONS OF THE UNITED STATES, 1949, at 1415 n.1 (1977).
53. See U.S. Dep't of State Doc. 501.BB Palestine/5-2849 (Telegram), 6 FOREIGN RELA-
TIONS OF THE UNITED STATES, 1949, at 1091 (1977).
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Under the Supervision of the Egyptian Force in Palestine," but the
area was never formally annexed, merely administered. Thus, the
Egyptian desire to hold onto the area never appeared to be espe-
cially strong.
A Palestine National Union was set up in Gaza in 1959 and two
years later free elections were conducted. The elections created a
semblance of local autonomy, although there was actually strict
Egyptian supervision. The following year Egypt gave the Strip a
constitution. Article I declared that "the Gaza Strip is an indivisible
part of the Land of Palestine." Thus Egypt, in effect, gave up its
claim to the territory, even though the state of Palestine did not
exist at the time.
In the negotiations in Lausanne as part of the Palestine Concilia-
tion Commission's activities, Israel suggested a solution to the Pal-
estine Arab refugee-Israel agreed to accept a number of Arab refu-
gees within the Gaza Strip if the area was ceded to Israel. The
formal Egyptian position, however, was now quite negative, based
on paragraph 11 of General Assembly Resolution 19411 and the map
attached to the Lausanne Protocol." The Gaza Strip continued to
be administered by the Egyptians with brief periods (1956 and 1967)
of involvement by the United Nations Emergency Force (UNEF).
The West Bank
After the hostilities of 1948, both the Jews and the Arabs effec-
tively controlled, or at least occupied, sizeable portions of mandated
Palestine, including Jerusalem, that were beyond the areas allo-
cated by the General Assembly partition resolution." The military
gains and losses resulting from those hostilities were recognized by
separate armistice agreements made by Israel with Jordan,57 Syria,58
54. G.A. Res. 194, 3 U.N. GAOR, pt. I, Resolutions, at 21, 24, U.N. Doc. A/810 (1948).
55. The Lausanne Protocol was signed under the auspices of the United Nations Concilia-
tion Commission. Third Progress Report of the Palestine Conciliation Commission, 4 U.N.
GAOR, Ad Hoc Political Committee, Annex. col. II, at 6, U.N. Doc. A/927 (1949). Israel
signed the protocol stressing, however, that the attached map was only one basis for discus-
sion. Israel thereby added a reservation that it could use other bases as it saw fit. U.N. Doc.
A/1367/Rev. 1, at 3 (1950). Israel's position regarding boundaries was that the boundaries of
the British mandate where contiguous with Egypt, Lebanon, and Syria were to be recognized.
Special consideration was to be made with Jordan on the Rafa-Gaza area, with all changes
to be made by negotiation. 1 Divrei ha-Knesset 729 (June 15, 1949).
56. G.A. Res. 181, 2 U.N. GAOR, Resolutions 131, 132 (1947).




Egypt,59 and Lebanon. 0 After Israel had withstood the military at-
tack by the Arabs, the Arab states were willing to return to the
United Nations' partition resolution as a basis for negotiations.
However, the Israelis were far better off territorially and militarily,
and it was their turn to refuse.'
King Abdullah of Jordan, in a calculated move to advance his
personal ambition and territorial desires, made several moves to-
ward incorporating the military successes of the Arab Legion into
Jordan. By April 1950, Abdullah had annexed the West Bank of the
Jordan to Transjordan. On April 27, 1950, the British Government,
speaking through Kenneth Younger, Minister of State, announced
de jure recognition of the Transjordan-Central Palestine unification
and de facto recognition of its rule in East Jerusalem.2 Pakistan was
the only other country to tender de jure recognition. 3 The paucity
of national recognition, however, must be qualified. Since other
countries have maintained diplomatic relations with Jordan in its
new geographical configuration, it can be argued that de facto recog-
nition followed ipso facto. 4
Although the West Bank was occupied by Jordan and then Israel,
it may be contended that the territory from 1948 to date, is res
nullius since Britain was the last legal sovereign. If the Jordanian
argument for possession, based upon effective occupation, is valid,
58. 42 U.N.T.S. 327, No. 657; 4 U.N. SCOR, Spec. Supp. 2, U.N. Doc. S/1353/Rev. 1
(1949).
59. 42 U.N.T.S. 251, No. 654; 4 U.N. SCOR, Spec. Supp. 3, U.N. Doc. S/1264/Rev. 1
(1949).
60. 42 U.N.T.S. 256, No. 665; 4 U.N. SCOR, Spec. Supp. 4, U.N. Doc. S/1296/Rev. 1
(1949).
61. During the peace negotiations at Lausanne, both groups accepted, on May 12, 1949,
a proposal advanced by the United Nations Conciliation Commission, which for all practical
purposes rested on the partition plan with an economic union. Third Progress Report of the
Palestine Conciliation Commission, 4 U.N. GAOR, Ad Hoc Political Committee Annex, vol.
II, at 8-9, U.N. Doc. A/927 (1949). Israel later made additional qualifications which angered
the Arabs and talks subsequently broke down. See General Progress Report of the Palestine
Conciliation Commission, 5 U.N. GAOR, Supp. (No. 18) 3-4, 19-21, U.N. Doc. A/1367/Rev.
1 (1950). For the basis of the Palestine Conciliation Commission, see 3 U.N. GAOR, pt. 1,
Resolutions 21, U.N. Doc. A/810 (1948). For an Israeli interpretation, see Rosenne, Directions
for a Middle East Settlement-Some Underlying Legal Problems, 33 L. & CoNTMP. PROB.
44, 52 (1968). For a strong view condemning the Israeli action, see Wright, The Middle East
Crisis 22 (December 4, 1968) (unpublished paper presented before the 13th Hammarskjold
Forum of the Bar Association of the City of New York) [hereinafter cited as Wright].
62. 474 PABL. DEB., H.C. (5th ser.) 1137-38 (1950).
63. While several sources note Pakistan's action, no original source can be found.
64. This argument is not an entirely acceptable one to the Israelis, however. See, e.g.,
Blum, supra note 2.
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it would seem that the Israeli occupation is blessed with similar
legitimacy. The establishment of Jordanian sovereignty on the West
Bank represented an instance of acquisitive prescription, given
added validity by default since no alternative claim was in evi-
dence. 5
Jerusalem
There is no greater stumbling block to Arab-Israeli peace negotia-
tions than Jerusalem. In the United Nations' partition plan, Jerusa-
lem was to be internationalized-a corpus separatum with an inter-
national regime. That having failed, the United Nations' Trustee-
ship Council drafted a statute" for the city, reinstituting interna-
tionalization in the post-conflict period. The General Assembly
failed to accept the proposal and the Palestine Conciliation Com-
mission (PCC) started anew, basing its deliberation upon General
Assembly Resolution 194. But even this did not work, since Jordan
was opposed to the idea of internationalization." The PCC, there-
fore, sought some other form of accommodation, 8 but never suc-
ceeded.
Although Jerusalem has been reunified as a single city and dis-
trict, it remains one of the disputed "territories." It may be neces-
sary to devise an entirely new concept of negotiations to achieve a
settlement agreeable to all.
The Golan Heights
The Golan Heights was included in February, 1919 in the official
Zionist claim to Biblical Palestine." In 1920, the British and French
came to a settlement of the issue in accordance with their imperial
interests. 0 As a result of their negotiations, an Anglo-French bound-
65. Jordanian military occupation was followed by the establishment of a civil adminis-
tration except for competing Palestinian Arab notables.
66. U.N. Doc. T/ll8/Rev. 2 (1948).
67. See J. GLUBB, A SOLDIER WITH THE ARABS 291-92 (1957).
68. See P. AzcARATE, MISSION IN PALESTINE, 1948-1952, at 183 (1966).
69. See H. FRISCHWASSER-RA'ANAN, THE FRONTIERS OF A NATION 101 (1955) [hereinafter
cited as FRISCHWASSER.RA'ANAN]. Jewish irredentism is still evident. See, e.g., A. ILAN, THE
GOLAN WAS ALWAYS JEWISH (WIZO's Little Reference Library No. 6) (1969).
70. France-British Convention of 23rd December 1920 on Certain Points Connected with




ary commission was established to delimit the boundary between
French-mandated Syria and British-mandated Palestine. When
their work was completed, a triangular piece of territory, from
Banias-Dan to Quneitra to Lake Kinneret, was given to the French
and later to Syria when it became independent.7
THE TERRITORY OF THE STATE OF ISRAEL
The territorial limits of the State of Israel originated with the
United Nations' partition resolution.72 The plan was accepted by the
Jewish authorities but rejected by the Arab states. 3 It seems, there-
fore, unreasonable for Arab jurists to suggest, as they did in the
negotiations following'the Israeli War for Independence, and have
ever since, that Israel should consider the 1947 partition plan lines
the basis for Israeli territory. The argument that an Israeli advance
beyond those lines constitutes illegal aggression or expansion is spe-
cious. At least two Arab perceptions of Israeli policy result in polem-
ical inferences.of Israeli territorial "expansion": 1) territory is ac-
quired as the result of conflict; 2) Israeli expansion may be attrib-
uted to cultural, qua Zionist, manifest destiny. The first perception
requires one to make a judgment regarding the intent of the state,
in this case Israel, acquiring territory, while the second premise
71. Agreement Between H.M. Government and the French Government Respecting the
Boundary Line Between Syria and Palestine from the Mediterranean to El Hamme, CMD
1910 (1923); 22 L.N.T.S. 364. Frischwasser-Ra'anan notes that the."change was made in order
to avoid dividing the lands of the Amir Mahmud el-Faour el Fadl, an influential landowner
and sheikh of a bedouin tribe." FRisCHWASSER-RA'ANAN, supra note 69, at 138. See also U.S.
DEP'T OF STATE, THE GEOGRAPHER, JORDAN-SYRIA BOUnARY (Int'l Boundary Study No. 94)
(1969).
72. G.A. Res. 181, 2 U.N. GAOR, Resolutions 131, 132, U.N. Doc. A/519 (1947). Upon
termination of the Mandate on May 14, 1948, the Declaration of the State of Israel was issued
by the Provisional Council of State and the Provisional Government, 1 Off. Gaz. (May 14,
1948); 1 L.S.I. 3. The Proclamation of Independence did not define the boundaries of the
State of Israel. According to opinio juris, "the area of the State of Israel" refers to the Jewish
State called for in the partition resolution. This is the view of Justice Landau in Attorney-
General v. El Turani, I.L.R. 164, 166-67 (Sup. Ct., Israel 1951).
73. 2 U.N. GAOR 1425-27 (1947). Arab jurists continue to argue that the partition plan
was an illegal act. THE PALESTINE QUESTION (Seminar of Arab Jurists on Palestine, Algiers,
22-27 July 1967) 73-80 (E. Rizk trans. 1968). H. CATTAN, PALESTINE AND INTERNATIONAL LAW:
THE LEGAL ASPECTS OF THE ARAB-IsRAELI CONFLICT Chap. 5 (2d ed. 1976). An attempt was
made, however, by some of the Arab states which were members of Committee II of the Ad
Hoc Committee on the Palestine Question to obtain an advisory opinion on a number of legal
questions dealing with the dissolution of the Mandate. The draft request is in U.N. Doc.
A/AC. 14/32 (1947). For a fuller discussion, see 2 U.N. GAOR, Ad Hoc Committee on the
Palestine Question 203 (1947).
1977-78
Duquesne Law Review
provides the proverbial grist for the historian's mill.7 Polemics
aside, the complexity of the opposing arguments remains and can
be seen in the various designations employed to refer to the areas
under consideration: the Arab states refer to them as "occupied
territories,"75 while the Israelis use terms such as "liberated territo-
ries,"7 and "conquered territories."7
The 1947 boundaries of Israel changed somewhat as a result of the
ensuing hostilities between Israel and neighboring Arab states. The
armistice agreements that followed established another set of
boundaries that have generated further discussion. Wright argues
that a cease fire or armistice line may establish a de facto boundary
or territory for purposes of administration." But these boundaries
are not de jure by the principles of either prescription or general
recognition. Prescription can be a valuable argument only so long
as it is not challenged by the adversely affected. On the other hand,
Israel does enjoy a general recognition of control over the territory,
but only that which was allocated by the United Nations' partition
plan. While Israel agrees that the 1949 armistice lines are valid lines
from which to work, 9 they are not necessarily the lines Israel is
willing to accept. The demilitarized zone with its three subsectors
(northern, 0 central,"' and southern 8 ) notwithstanding, the 1949
armistice agreements serve as the delineated administrative bound-
aries. Each of the armistice agreements, however, contains a provi-
sion which precludes an ultimate territorial settlement.83
74. See, e.g., S. ROBERTS, SURVIVAL OR HEGEMONEY? THE FOUNDATIONS OF ISRAELI FOREIGN
POLICY (1973).
75. J. STONE, No PEAcE-No WAR IN THE MIDDLE EAST 12 (1970).
76. Blum, Zion Was Redeemed by International Law, 27 HA PRAKLrr 316 (1971) (in He-
brew). Israeli Prime Minister Menachem Begin, in an interview, referred to the Arab refer-
ence of the "occupied West Bank" as "liberated Judea and Samaria." NEWSWEEK, May 30,
1977, at 37.
77. Dinstein, Zion Shall be Redeemed in International Law, 27 HA PRAKLrr 5-6 (1971) (in
Hebrew).
78. Wright, supra note 61, at 26-27. For a discussion of the Arab-Israeli armistice, see D.
BROOK, PREFACE TO PEACE: THE UNITED NATIONS AND THE ARAB-IRAELI ARMISTICE SYSTEM
(1964). See also Gervais, Les Armistices Palestiniens, Core'en at Indochinois et Leurs
Enseignements, 2 ANNUAIRE FRANCAIS DE DRorr INTERNATIONAL 7 (1956).
79. S. ROSENNE, ISRAEL'S ARMISTICE AGREEMENTS WITH THE ARAB STATES 82-89 (1951). The
Polish jurist Manfred Lachs takes exception to the Israeli position. Lachs, La nouvelle func-
tion des armitices contemporains, in HOMMAGE D'UNE GENERATION DE JURISTES AU PRESIDENT
BASDEVANT 315-27 (1960).
80. See note 58 supra.
81. See note 51 supra.
82. See note 59 supra.
83. Article V(2) of the Israel-Egyptian armistice agreement is the basic statement, similar
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INTERNATIONAL LAW AND TERRITORY
The question of legality in the acquisition of territory and subse-
quent establishment of sovereignty has been brought before a num-
ber of international tribunals. Arguments to justify such action have
included prescription, 4 occupation,5 and customary practice."
Contemporary consuetude among states most certainly includes the
national use of force to acquire territory, even among those states
whose opposition to the practice is the most vociferous. For exam-
ple, India's military attack on Hyderabad and Kashmir in 1948 was,
according to Indian spokesmen, based upon the principle of popular
self-determination. s7 Korea forcefully occupied the tiny islands of
Tok-do in June 1953 in a dispute with Japan."' India again employed
the argument of popular self-determination in 1961 when its mili-
tary forces moved to take over the Portugese enclave of Goa and
their exclaves of Dadra and Nagar-Aveli. s9 The Soviet Union's ab-
sorp4 )n of the Baltic states was given de facto recognition by the
United States, Canada, and thirty-three European states with the
signing of the Final Act of the Conference on Security and Coopera-
tion in Europe, held in Helsinki on August 1, 1975.10 Most recently
but not identical to all the otheri. The relevant portion reads, "The Armistice Demarcation
Line is not to be construed in any sense as a political or territorial boundary, and, is deline-
ated without prejudice to the rights, claims and positions of either Party to the Armistice as
regards ultimate settlement of the Palestine question." The correlative articles are Article
II(1) of the Israel-Jordan Agreement, Article 11(2) of the Israel-Lebanon Agreement, and
Article 11(2) of the Israel-Syrian Agreement.
84. Palmas Island Arbitration (Netherlands-United States), 2 U.N.R.I.A.A. 829 (1928).
85. Legal Status of Eastern Greenland Case (Norway-Denmark), [1933] P.C.I.J., ser.
A/B, No. 53; Clipperon Island Arbitration (France-Mexico), 2 U.N.R.I.A.A. 1107 (1931); and
most recently in the Advisory Opinion on the Western Sahara (Morocco-Mauritania) [1975]
I.C.J. 12.
86. Case concerning Right to Passage over Indian Territory (Portugal-India), [1960]
I.C.J.
87. U.N. SCOR (357th mtg.) (1948); 3 U.N. SCOR (359th mtg.) (1948). Regarding Kash-
mir, see [1962] U.N.Y.B. 129; Potter, The Principle Legal and Political Problems Involved
in the Kashmir Case, 44 AM. J. INT'L L. 361 (1950).
88. K. KIM, THE KOREA-JAPAN TREATY CRISIS AND THE INSTABILITY OF THE KOREAN POLricAL
SYSTEM 68-69 (1971); Kim, The Issue of Territorial Sovereignty over Tok-do, 1 KOREA AND
WORLD AFFAIRS 30 (1977).
89. 16 U.N. SCOR (987th, 988th mtgs.) (1961); 16 U.N. SCOR (918th, 919th mtgs.)
(1961); Wright, The Goa Incident, 56 AM. J. INT'L L. 617 (1962). See also INDIA, MINISTER OF
EXTERNAL AFFAIRS, THE GOA QUESTION (1967); S. CHOWDHURY, PORTUGESE TERRITORIES IN
INDIA: SOME ASPECTS OF INTERNATIONAL LAW (1956); 0. SALAZAR, GOA AND THE INDIAN UNION
(1954).
90. For the text, see 73 U.S. DEP'T OF STATE BULL. 323 (1975); 14 I.L.M. 1293 (1975). For




we have also had the Moroccan takeover of the Spanish Sahara;"
the Turkish military invasion and occupation of Cyrpus;12 and Indo-
nesia's military intervention in East Timor in December, 1975 and
the subsequent incorporation of East Timor into Indonesia in July,
1976.11 All are contemporary examples of the use of military coercion
as national policy. 4
These examples of state foreign policies which include the use of
force resulting in the acquisition of territory do not justify the prac-
tice, but rather indicate that, while verbal support is given to the
condemnation of "aggression" de lege ferenda, the customary prac-
tice is often to the contrary. Thus, external suggestions and criti-
cisms, i.e., United Nations resolutions, appear to be secondary to a
nation's real basis for deciding upon its policies. Ultimately, it is
recognized by all that a state's leadership is responsible to its popu-
lation, not that of the region or the world. This responsibility, how-
ever, is often misunderstood and viewed as a conscious effort to
direct a state's policy in defiance of world law. Professor Oliver
characterizes this pristine sense, held by many, when he writes of
Americans that "[flor all of their trials of patience and conscience
91. Advisory Opinion on Western Sahara, [1975] I.C.J. 12; Report of the United Nations
Visiting Mission to Spanish Sahara, 1975, in The Report of the Special Committee on the
Situation with Regard to the Implementation of the Declaration of the Granting of Independ-
ence to Colonial Countries and Peoples, U.N. Doc. A/10023/Add. 5 (1975); Franck, The
Stealing of the Sahara, 70 AM. J. INT'L L. 694 (1976).
92. D. Brrsios, CYPRUS: THE VULNERABLE REPUBuc (1975); Burnouf, L'armee turque et
Chyrpe, 39 POLITIQUE ETRANGERE 567 (1974); Evriaviades, Legal Dimensions of the Cyprus
Conflict, 10 TEXAS INT'L L.J. 227 (1975); Thomas & Thomas, The Cyprus Crisis 1974-75:
Political-Juridical Aspects, 29 Sw. L.J. 513 (1975). For the basis of the conflict, see Ehrlicw,
Cyprus, 'The Warlike Isle': Origins and Elements of the Current Crisis, 18 STAN. L. REV. 1021
(1961) and Papastathopoulos, Constitutionalism and Communalism: The Case of Cyprus, 16
U. TORONTO L.J. 118 (1965).
93. Franck and Hoffman, The Right of Self-Determination in Very Small Places, 8
N.Y.U.J. INT'L L. & POL. 331 (1976); Lawles, The Indonesian Takeover of East Timor, 16
ASIAN SURVEY 948 (1976); Van der Kroef, The Problem of Portugese Timor, 3 ASIAN AviAms
83 (1975). See G.A. Res. 2485, 30 U.N. GAOR, Supp. (No. 34) 118, U.N. Doc. A/10034 (1976);
S.C. Res. 384, 30 SCOR, Res. and Dec. 1975, at 10, U.N. Doc. S/INF/31 (1976).
94.. An issue that may confuse the whole question of legitimate use of national force is a
state's use of its military, in peacetime, to rescue its nationals from terroristic activity in
another state, for example, the Israeli operation at Entebbe, Uganda in July 1976. Green,
Humanitarian Intervention-1976 Version, 24 CHrrrv's L.J. 217 (1976); Knishbacher, The
Entebbe Operation, 12 J. INT'L L. & ECON. 57 (1977); Krift, Self Defense and Self Help: The
Israeli Raid on Entebbe, 4 BROOKLYN J. INT'L L. 43 (1977). Another example was the German
move at Mogadushu, Somalia in October, 1977. N.Y. Times, Oct. 18, 1977, at 1, col. 6; also
the Egyptian operation at Larnaca, Cyprus in February, 1978. N.Y. Times, Feb. 20, 1978, at
1, col. 6; 17 CYPRUS BULL. 1 (Feb. 25, 1978).
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as to the amoral cosmos of international relations, the American
people are not comfortable with Realpolitik. And in time, as we
have seen, even our own masters of Metternichian diplomacy begin
to utter idealistic, moralistic-even legalistic-thoughts." '
The analyst must always make an objective decision whether the
criticism of a policy is directed against a particular state or the
practice itself. The question in the present context becomes: Is Isra-
eli occupation of Arab territory illegal because it is Israel occupying
Arab territory or is the question in fact one of higher abstraction
with global implications?
The application of the principle of uti possidetis, I am arguing
here, is not to justify or rationalize the violation of the legal princi-
ple of ex iniuria non oritur ius. Such a violation is to be recognized
for what it is: self-defeating. Rather, the principle is introduced as
a notion that could add to the stability of negotiations.
In the preamble of the now famous November 22, 1967 United
Nations' resolution 242,"1 the fifteen members of the United Nations
Security Council unanimously emphasized "the inadmissability of
the acquisition of territory by war and the need to work for a just
and lasting peace in which every state in the area can live in secu-
rity." This principle was carried forward in 1967 by the United
Nations' Special Committee on Principles of International Law
Concerning Friendly Relations and Cooperation Among States in
Accordance with the Charter of the United Nations."7 The first prin-
ciple set forth in the Declaration is that "States shall refrain in their
international relations from the threat or use of force against the
territorial integrity or political independence of any State, or in any
95. Oliver, The United States of America and International Public Law, 1900-1976, 9 ST.
MARY'S L.J. 1, 28 (1977).
96. S.C. Res. 242, 22 U.N. SCOR. (1382d mtg) 8-9 (1967). For a full discussion of resolu-
tion 242, see Stone, The "November Resolution" and Middle East Peace: Pitfall or
Guidepost?, 1971 TOLEDO L. REV. 43, and in a slightly different format as The "November
Resolution" on the Middle East-Pitfall or Guidepost (Lecture published by the Israel Aca-
demic Committee and the Israel Branch of the International Law Association, 1971); Shapira,
The Security Council Resolution of November.22, 1967-Its Legal Nature and Implications,
4 ISRAEL L. REv. 229 (1969); Lapidoth, La r solution du Counseil de Securite en date 22
November 1967 au sujet du moyen Orient, 74 REvu.E GENERAL Daorr INTERNATIONAL PUBLIC
289 (1970); Weil, Le r~glement territorial dans la resolution de 22 Novembre 1967, 10 INT'L
PROBLEMS 16 (1971). For a discussion of the debatable identic pluralinguistic nature of the
resolution, see De Valdes, The Authoritativeness of the English and French Texts of Security
Council Resolution 242 (1967) on the Situation in the Middle East, 71 AM. J. INT'L L. 311
(1977).
97. G.A. Res. 2625, 25 U.N. GAOR, Supp. (No. 28) 121, U.N. Doc. A/8028 (1970).
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other manner inconsistent with the purpose of the United Na-
tions." 8 An examination of the traveaux preparatoires" indicates
that the committee generally agreed on the reference to the general
use of force. Nevertheless, a list of exceptions to this prohibition of
the threat or use of force was added. Moreover, there was no agree-
ment on the concept of "self-defense of peoples against colonial
domination in the exercise of the right of self-determination."
President Johnson, speaking on Resolution 242, agreed that a
return to the status quo ante bellum would not bring peace to the
Middle East. But he also added that "[alt the same time, it should
be equally clear that boundaries cannot and should not reflect the
weight of conquest." This apparent contradiction was resolved by a
sound and logical prescription: "Each change must have a reason
which each side, in honest negotiation, can accept as part of a just
compromise."'' 10 Conquest is an unacceptable form of territorial ac-
quisition when occupation occurs without annexation or without
negotiations free from coercion against the vanquished. The Ameri-
can position was stated again on December 9, 1969, when Secretary
of State Rogers, seeming to support the principle of uti possidetis,
called for Israeli withdrawal from Arab occupied territories upon
"the establishment of a state of peace between the parties instead
of the state of belligerency."''
CONCLUSION
The initiation of the current Middle Eastern peace movement
began, in 1973, with the passage of Security Council Resolution
338,101 calling for negotiations to begin "between the parties con-
98. Id.
99. Report of the Special Committee on Principles of International Law Concerning
Friendly Relations and Co-operation Among States, 24 U.N. GAOR, Supp. (No. 19) 4861,
U.N. Doc. A/7619 (item 87, para. 107) (1969).
100. 2 PUBLIC PAPERS OF THE PRESIDENTS OF THE UNITED STATES: LYNDON B. JOHNSON, 1968-
69, at 948 (1970).
101. 62 U.S. DEP'T OF STATE BULL. 8-9 (1970). President Carter, while speaking before the
General Counsel of the World Jewish Congress, on November 2, 1977, sought to modify the
boundaries of the occupied territories by the establishment of a Palestinian state. But this
proposition, it ought to be added, was to be brought about through negotiations. 13 WEEKLY
COMPILATIONS OF PRESIDENTIAL DOCUMENTS 1706 (1977). Speaking to the same audience, on the
following evening, former Secretary of State Kissinger, warned against the establishment of
a Palestinian state. N.Y. Times, Nov. 4, 1977, at 1, col. 2.
102. 28 SCOR, Res. and Dec. 1973, at 10, U.N. Doc. S/INF/29 (1974).
Vol. 16: 757
Uti Possidetis
cerned under appropriate auspices.' '0 3 This move was reaffirmed
when the Security Council passed Resolution 344 which ordered the
Geneva Peace Conference on the Middle East.0 4 The Conference
was convened in Geneva on December 21, 1973-two public sessions
and one closed session were held, but the talks were not continued.
The Soviet Union and the United States had supported the Confer-
ence'05 and Soviet-American cooperation to gain a peaceful settle-
ment of "the Palestine Question" resumed in October 1977,106 after
peace seeking efforts had been held in abeyance for three-and-one-
half years.
The benefit of renewed and open negotiations for a peaceful set-
tlement is not only apparent, but essential to the world political
observer. Whoever the parties to the settlement are, a politico-
cultural gap will undoubtedly create massive difficulties-the par-
ties will likely be talking on entirely different levels. Professor Hal-
pern pointed out some time ago, admittedly from an Israeli point
of view, that what the Israelis want is a situation known in Islamic
law as a sulh.'07 The Arabs, however, are willing to grant only an
aman. "I Similarly, while the Israelis talk of "secure and recognized
boundaries,' 019 the Arab position appears to be "accepted and rec-
ognized" boundaries.1°
103. Id. (para. 3). The call for a peace conference was reaffirmed, to include PLO partici-
pation, by the passage of General Assembly resolution 31/61, U.N. Doc. GA/RES/3161 (1976)
and resolution 31/62, U.N. Doc. AG/RES/3162 (1976) which called for an early resumption
of the conference.
104. U.N. Doc. S/11161 (1973).
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IN THE MIDDLE EAST 11 (M. Curtis ed. 1971). A sulh calls for formal recognition between
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If the Arab-Israeli dispute is to be solved through negotiations,",
all the disputants must agree to a modus vivendi to bridge the great
gulf, not only between the national positions, but also between the
cultural approaches to solving theii difficulties. In addition, the
Geneva peace negotiations have become a multilateral process, and
thus the United States and the Soviet Union will continue to influ-
ence the situation to protect their interests.
The territories under question here are not subject to historical
title. Indeed, no state in the area has had sufficient occupation time
to employ such a claim. It is even difficult to ascertain exactly when
title could have been entered into, let alone established.
I suggest that composure can be infused into the negotiations with
the acceptance of a general principle of law, uti possidetis. While a
trend in international law and in diplomatic forums of the world
community decry the use of force and violence to acquire territory,
it is still customary for states to reach their foreign policy goals in
this manner. In fact, it remains painfully obvious that much of the
world's call for respect for a rule of law has had more to do with the
worthy goal of establishing a stable world on the basis of law than
it has with political maneuvering and rhetoric of national foreign
policy. Therefore, de facto occupation of territory may be a political
reality that no amount of legal principle can eliminate, although the
violence associated with the occupation may be reduced.
While not consonant with the recent pacifist trend, uti possidetis
is intended to spur the achievement of a higher goal: the conclusion
of a peace treaty. One can even look (perhaps naively) for the open-
ing of diplomatic recognition and interaction.
Uti possidetis does not represent a principle that fosters aggres-
sive, coercive, or uncontrolled tyranny. Rather, it is meant to be a
procedural remedy for the return of stability to an area that has
undergone the trauma of armed conflict all too many times.
EAST REV., Nos. 5 & 6, at pt. I (1975). For statements regarding borders acceptable to the
Arabs as part of a peace settlement, see interviews with Syria's president Hafez Asad, TIME,
Jan. 24, 1977, at 32, and NEWSWEEK, Jan. 10, 1974, at 34-35; with Egypt's president Anwar
.Sadat, NEWSWEEK, Mar. 25, 1974, at 44, and NEWSWEEK, Dec. 13, 1976, at 44; with Jordan's
King Husayn, NEWSWEEK, June 17, 1974, at 44, 47; and with Saudi Arabia's late King
Faysal, NEWSWEEK, Sep. 30, 1974, at 41.
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